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(Overview)

It is certainly true that utility industries in North, Central, and South America have undergone significant changes in recent years.  In what can perhaps best be described as an evolutionary rather than a revolutionary process, there are two broad and fundamental changes that can be seen in the contemporary regulatory model.  The first has been in the structures of companies providing utility services -- which, until recently were predominantly either state-owned entities (especially in Central and South America) or vertically integrated companies (U.S. and Canada).  Utility companies in the Western Hemisphere clearly look and act differently than they did five years ago.  

The second change relates to the response of government, i.e., the creation of regulatory frameworks designed to oversee the development of new markets and to help guide those entities participating in them.  As we briefly review various examples of some of these changes, I believe that it would help to keep in mind the words of a very wise fellow, a compatriot of John F. Kennedy, Eamon de Valera and Bernardo O’Higgins, the Irish folk singer who has written: 

  People are different and so are nations

  you can borrow ideas, but you can’t borrow situations ….

(Fundamental Changes)


So with that in mind let’s examine some of the fundamental changes in the utility industry and the regulatory landscape. 


In Latin American countries, the government has historically provided utility service through State owned companies.  (Similar to much of the rest of the world) Restructuring has resulted in significant re-organization of those utility companies.  The Regulatory Assistance Project, a world-renowned research organization that I have great respect for and whose representatives are on our program here in Miami, reports that, for example: 

·  Argentina, Chile, Peru and to some extent Brazil have privatized ownership in the generation, transmission and distribution sectors. 

·  El Salvador has undergone significant privatization, but does not plan to privatize its hydroelectric generating assets.  

·  Costa Rica, on the other hand, intends to reorganize its state power monopoly into a government-owned, profit-based structure, while allowing private ownership of new generation and, eventually private sale directly to end-users over government-owned distribution lines. 

·  Mexico introduced private ownership for limited purposes such as self-generation, export of power and cogeneration, but maintains a state monopoly for service to the general public.

·  Panama initially allowed private ownership in the wholesale supply market, but not at retail; however, in 1998, the state-owned monopoly was vertically disaggregated and distribution and generation were partially privatized.


In the U.S. and Canada, although not commencing from the starting point of State owned companies, like their Central and South American counterparts, divestiture has become more widespread, as investor owned utilities (IOUs) seek to improve their positions primarily by disaggregating generation assets from other integrated distribution and transmission functions. This action may have been taken because of State/Provincial requirements or as a result of strategic business decisions made by the company. California, Maine, New Hampshire and Rhode Island are examples of states that in one way or another encouraged or required IOUs to divest generating assets. In contrast, General Public Utilities, serving customers in New Jersey and Pennsylvania, States   which do not require companies to divest, sold its generating assets to focus on running the distribution and transmission systems.   Canadian provinces such as Alberta and Quebec also have wholesale markets for electricity in which generation sources compete for sales of their products.   Companies such as Alberta Power, Edmonton Power, TransAlta Utilities, and other independent power producers sell their generation into wholesale markets.


In addition to company decisions to divest, it must also be acknowledged that there are recent examples of companies who have decided to become larger.  In response to increased competition in generation, some IOUs have engaged in a wave of mergers and acquisitions during the last decade or so.  Recent mergers can be classified into two broad categories, each representing a fundamentally different reason for merging.  The first type includes mergers between IOUs or IOUs and independent power providers (IPP).  These mergers are driven by the desire to increase generation capacity and/or distribution/transmission capacity.  The underlying idea is that to compete in today’s environment a company must be large to benefit from economies of scale.    The second category of recent mergers is the acquisition of gas companies by electric IOUs in an effort to benefit from the convergence of the two industries.


This activity in the United States has resulted in fewer, and now much larger, companies competing against each other.  For example British Energy and PECO have created a nuclear generating subsidiary, AmerGen, which is actively acquiring nuclear generation assets nationwide.  There are also transmission only companies.  For example, National Grid USA is a holding company comprised of smaller Massachusetts Electric, Narragansett Electric, Granite State Electric, and Nantucket Electric.  First Energy of OHIO’s acquisitions in Pennsylvania and New Jersey are another example of this trend, while Potomac Electric Company of Washington D.C. may soon stretch from Virginia through the District of Columbia, Maryland, Delaware and half way through New Jersey.

(The Nature of the Overseers)


The second fundamental change made by many North, Central and South American countries is the creation or re-casting of utility regulatory commissions designed to oversee reformed utility companies and new market entrants and markets develop.  Argentina, Brazil, Guatemala, Nicaragua, Chile, Mexico, Panama, and Peru, for example, have created regulatory agencies.  These agencies have authority over various facets of the utility business, including:

· Technical, safety and operating standards and approval of tariffs for transmission and distribution entities, quality of service and environmental standards and monopolistic practices;

· Price regulation, competitive behavior, technical regulation and standards, concession awards and market oversight government electricity policy;

· Supervision of contracts in generation, transmission and distribution, consumer protection, competitive practices, transmission and distribution tariffs and open access rules for transmission and distribution; and

· Enforcement of regulations, inspection of facilities, issuance of permits, regulation of prices, overall supervision of the industry, ensuring adequate supply and security, promotion of competition and elimination of cross-subsidies.


There has also been a regulatory response in the U.S. and Canada.  Even though regulatory bodies have existed at the federal and state levels for decades even centuries, these bodies are adapting to the changes in the market place that have come about from utility company restructuring. Almost half of the states in the U.S. and the provinces in Canada have restructured their electricity markets, creating an active market for wholesale electricity products.  These states are now dealing with utility companies that may no longer own generation assets, but who are instead, buying their electricity and natural gas in relatively competitive wholesale markets.  Even in those states whose utilities have not restructured, regulatory bodies are now working with utility companies who purchase electricity and gas from these new wholesale markets.  Canadian provinces also have experience with wholesale power pools and non-utility generation.


In the United States, 24 states and the District of Columbia have made decisions  --either through legislation or regulation of both – to open retail electricity markets to competition.  However, because of the situation in California, five of these states, --Arkansas, Nevada, New Mexico, Oklahoma and West Virginia – have announced decisions to defer or delay implementation of their retail restructuring plans.  In addition, some states that were ready to enact restructuring legislation  - North Carolina, for example- has deferred further action pending analysis of “what went wrong” out west.  Texas has moved forward and has begun their open access program.


In addition to the electricity retail activity at the state level, states have been monitoring the Federal Energy Regulatory Commission (FERC).  In the past year, FERC has engaged in an active agenda under the direction of New Chairman pat Wood and new Commissioner Nora Mead Brownell, both former state regulators and members of NARUC.


In September, FERC adopted a business plan entitled “Making Markets Work’ that identified three challenges and objectives that much of its activities over the recent months have been geared to meet. 


The first “challenge” that FERC identified was “promoting a secure high quality environmentally-responsible energy infrastructure through consistent policies.”  In its first conferences, FERC examined the state of the energy infrastructure in the western and northeastern United States.  Because FERC and the states know that markets do not recognize necessarily the constraints of political borders, the conferences included participation by our neighbors to the north and should eventually include our colleagues to the south.  By ensuring that sufficient supplies of energy are available, FERC feels it will provide an environment for competition to succeed.  In this regard, FERC has been active in certifying pipelines, many of which will ship natural gas between the US, Canada and Mexico. 


The second “challenge” FERC has identified is to “foster nationwide competitive energy markets as a substitute for traditional regulation.”  The commission’s main focus here has been getting four or more Regional Transmission Organizations “up and running.”  This has been a collaborative effort involving industry stakeholders and the state commissions.   Some of the topics that have been examined and discussed include:

· What markets should an RTO itself establish;

· Should an RTO impose some type of capacity obligation on load serving entities;

· What form should congestion management mechanism take;

· Should the FERC require a standard market design for some or all power markets?


In December 2001, FERC announced its intention that the deadline for having RTOs up and running was moot. The northeast and southeast regions all under went mediations in August, but the status of the when RTOs would be approved and implemented are unclear.  Many energy regulators adhere to the policy that the key to competitive markets is actively monitoring the market.  FERC is pursuing strong market monitoring policies and has established a new Office of Market Oversight and Investigation.  The Commission plans to staff the office with approximately 50 to 100 people.


The third “challenge” identified by the commission is “to protect customers and market participants through vigilant and fair oversight of the transitioning energy markets.”   FERC has undertaken a number of initiatives, including issuing a rulemaking on changing its code of conduct rules to apply to all affiliates of energy transmission providers.  The commission has also proposed making changes to its accounting standards in order to make them in line with the standards of the Financial Accounting Standards Board.

Before I offer some tentative conclusion on the state of regulatory in our hemisphere let me touch some key issues we face.

(Issues Being Considered by Regulators)


Within the context of the changes that I have outlined, regulators in North, Central and South America are facing a number of issues.  Primarily, choosing the appropriate form of regulation.  Many countries have been working to establish a structure for pricing of utility services, i.e., a “cost of service.”  The challenges faced by many of the countries involved in establishing company costs of service have been associated with determining true costs. Much of the difficulty of establishing costs arises from the company having been run as a government entity where record keeping and accounting is insufficient to provide actual costs of providing service.  In addition, various subsidies between classes and between utilities plus other activities may cloud the true cost basis of utility services.

In establishing a company’s cost of service you must, of course, examine the three components for providing electric utility service, i.e., generation, transmission and distribution.  How cost allocations have determined for each of these can vary dramatically. For example, Argentina, Brazil, Chile, Mexico, and Peru have allowed the cost (or part of the cost) of generation to be set at market prices.  Costa Rica and Panama expect to transition to such a market over 5 years.    Recently, Mexican energy and finance officials have been considering a controversial plan to increase electricity rates by lowering subsidies.

When looking at prices for transmission services, Argentina’s and Chile’s are based upon terms of concessions granted by those governments, while in Honduras and Nicaragua, privatization is proposed, but not yet cost-based.   Honduras and Nicaragua are also considering proposals for the privatization of distribution services while rate caps are in effect for distribution service in Mexico and Panama. 

In addition to the challenges of establishing appropriate costs of service for companies, the companies themselves many times have difficulty collecting customer payments.  For example, Business News Americas recently reported that the Corporacion Anonima de Administracion y Fomento Electrico (“Cadafe”), a Venezuelan state‑owned integrated power company receives payment for only 40 percent of the electricity it sells, and faces bankruptcy if it does not implement urgent restructuring measures.  This is a problem, I might add, exists in many parts of the world and, remarkably, we’ve begun to see some best practices that appear to work, especially those of the Spanish firm, Union Finosa, in its dealings in several Eastern European Markets.

A second issue (Alternatives to Rate of Return Regulation)

In many of the restructured Latin American countries, transmission and distribution system pricing is done on a traditional cost of service basis, subject to the need for gradual reductions of cross-class subsidies.  However, there is also the use of performance-based regulation.  While all regulation seeks to impose certain incentives, performance-based regulation seeks to promote innovation, and to encourage utility managers to be responsive to customers and to financial incentives.  


Several countries use long-term rate freezes or “price cap” methodologies.  In some cases, quality-of-service standards are utilized within the performance-based regulation, with penalties for failure to meet minimum standards:

· Argentina, for example, imposes penalties on the transmission concessionaire for failure to meet technical, safety and reliability standards.  

· In addition, Argentina and Chile use a four-year tariff period for distribution companies, utilizing an efficiently run model enterprise as a reference point.  
· Panama utilizes an efficient cost of service concept for setting distribution tariffs.  It allows adjustments for gains in efficiency and also may impose periodic price caps.

Yet another issue (The Mode of Regulatory Control:  Licensing)

Many countries have faced the choice of whether to license new utility companies or to retain various degrees of government ownership as the primary instrument of regulatory control.  Many Latin American countries rely upon the use of licenses or concessions as their primary means of regulatory control.   Just as there are a variety of methods for determining the cost of services, we see varied approaches to licensing.   In Mexico, Costa Rica, and Honduras the state continues to own generation, transmission and distribution.   In contrast, Brazil and Panama license all three of these elements. Other countries such as Argentina do not license generation but may license transmission and distribution services.  

(Degrees of Competition)

Many Central and South American countries have as their goal the introduction of competitive markets into their electric industry.  Of course, competition can take various forms; the Regulatory Assistance Project has described three possibilities. 

a.  One structure, such as that initially adopted by Mexico, is a market that supplements the existing industry with competition amongst new sources of generation.  Costa Rica expects to allow IPPs to compete for retail customers.

b.  A second structure seeks to create a fully competitive wholesale generation sector regardless of the “vintage” of generation sources.  Argentina, Brazil, Chile, Panama and Peru expect to allow some level of competitive wholesale transactions for electricity.  This is expected to take place through a spot market, which will supplement the use of bilateral transactions.  Panama allows retail competition for large consumers only.

c.  A third structure is a fully competitive retail and wholesale model. This is the model being pursued by Argentina, Brazil, and Chile.  It has also been proposed for Mexico which where a draft proposal was submit to Congress in December that would allow private investment in the electricity sector.  The proposal would lift restrictions on private participation in electricity generation and distribution, while the government would continue to be in charge of nuclear generation and distribution.  Under the proposal, private companies would be allowed to distribute and generate electricity under licenses granted by the government.  The proposal does not call for the privatization of the Federal Electricity Commission, the state‑owned utility, or Mexico City's Compania de Luz y Fuerza del Centro. 


Of course these are models.  Individual countries are attempting to make changes to their own competitive models as they develop their energy markets.  

· The Brazilian government has developed what it refers to as”revitalization” plan for its electric sector.  Among the features of this 18-point blueprint is a proposal to re‑regulate so‑called "old energy," power produced by Eletrobras' existing hydro plants, with the aim of creating a level playing field for planned new gas‑fired and hydro generators, and also holding down power prices for end users in order to help restrain inflation.

· The “revitalization” plan also stipulates that Brazil will subsidize the transportation of Bolivian gas via the Gasbol pipeline, to bolster the competitiveness of new gas‑fired generation, and to reduce the marginal cost of new gas‑fired generation by approximately 18 percent.

Yet another issue is the (Management of the Power Grid)
In order to be able to serve customers, power suppliers must have equal access to the power grid.  In the U.S. there have been efforts at developing independent system operators (“ISOs”), which are an attempt at an organizational structure that divorces the control and operation of transmission system Argentina, Chile, Peru and Brazil have largely privatized ownership of the transmission sectors.  Argentina’s National Regulatory Entity for Electricity (ENRE) has authority over tariffs for transmission entities.  Guatemala’s Comision Nacional de Energia Electrical has supervision authority over transmission contracts, tariffs and open access rules for transmission.  Chile’s Comision Nacional de Energia has regulatory authority over dispatch entities and planning authority for transmission “where not pursued by other interests.”  The government in Panama has licensing authority over transmission providers.

Of course, as I pointed out earlier, a power grid need not be limited by national boundaries.  With this in mind, Cost Rica, El Salvador, Guatemala, Honduras and Nicaragua have plans to develop a regional wholesale market through Sistema Interconexion Electrica para America Central (SIEPAC).  This is also being done in Central and Eastern Europe and Africa.

(Consumer Protection)

In some countries there may be government agencies or other groups that provide consumer protection.  In the case of utility services, legislative bodies and newly developed commissions have the option of delegating consumer protection functions to those agencies or groups.  In Canada and the U.S., state and federal governments have various agencies whose task it is to protect consumers.  Mexico, Panama and Guatemala have regulatory authority to address consumer protection issues.

(Cross-border Activity) 


Just as Power Grids are not limited by natural boundaries, other aspects of the emerging regulatory structures also transcend political borders.
a. Mergers:·  There has been a significant amount of cross-border activity in the U.S. in recent months.  At the beginning of last summer, FERC approved a request to amend Vector Pipeline's Presidential Permit, originally a license to export gas to Canada.  Vector applied earlier in the year for permission to import gas to the United States as well.  With an amended permit, Vector customers gain access to Union Gas' storage facility at the Dawn, Ontario, hub.

· Last fall, the Supreme Court of British Columbia approved the plan of arrangement by which Westcoast Energy, Inc. would be acquired by Duke Energy Corporation. The acquisition was also approved by the Canadian Commissioner of Competition and also the Public Service Commission of South Carolina.  Westcoast Energy Inc., headquartered in Vancouver, British Columbia, has interests including natural gas gathering, processing, transmission, storage and distribution, as well as power generation, while Duke Energy of Charlotte, N.C., manages a large portfolio of natural gas and electric supply, delivery and trading businesses.  The acquisition creates the first major North American cross‑border gas and electric company, with assets stretching from the producing basins of Atlantic and western Canada to large numbers of gas and electricity consumers in the lower‑48 states.

· In October of last year, Mirant acquired TransCanada PipeLine’s marketing subsidiary making Mirant the largest gas exporter from Canada to the United States and the largest gas marketer in Canada.

·   In January of this year, FERC approved the construction of a Sempra Energy and PG&E National Energy Group gas pipeline from Arizona to Baja California, clearing the way for a major extension of the North American pipeline grid into the fast‑growing border region of Mexico.  The 215‑mile pipeline's main purpose is to deliver gas produced in U.S. and Canadian wells to several electric power plants under construction or already built in Baja California.  Power generated at the plants is expected to be delivered to Baja consumers and manufacturers, as well as to California.

·   This is taking place within the context of Mexican President Vicente Fox recently unveiled plan to develop Mexico's 2,000‑mile border with the United States, calling the region known for its U.S.‑owned factories, booming population and sprawling shantytowns a "land of hope, a land of opportunities."

b.  Pipeline Certification:  In 2001,  FERC approved the Maritimes & Northeast Pipeline project from Nova Scotia in eastern Canada through the States of Maine and New Hampshire to Massachusetts.  The next phase of that project, in the State of Massachusetts, has been certified by the FERC and is underway.  

· The North Baja Pipeline that will connect California and Arizona with Mexicali, Baja California, Mexico was certified by the FERC in January.  

· El Paso Corp. also has announced plans for a possible $2.5 billion Blue Atlantic Transmission System to carry 1 Bcf/day from Nova Scotia to Atlantic Canada, New York and New Jersey by the fourth quarter of 2005.

Finally there are the issues of Privatization and Acquisitions

· Peru raised $268 million from sales of state‑owned enterprises in 2001, an amount reported as below the initial target of $500 million.  Included in the sale was the energy company Empresa de Electricidad de los Andes SA (“Electroandes”) to Inversiones Elegia.  The sale of Electroandes, to U.S.‑based to Public Service Enterprise Group Inc. whose home office in NEWARK New Jersey, is a block from my own. This resulted from an auction in which PSEG offered $227.1 million; well over the government's asking price of $120 million.  

· In December Ecuador changed its plans to transfer operational control of electricity distribution (currently handled by Empresa Electrica del Ecuador – “Emelec) to the private sector in the coastal hub of Guayaquil.  The 30‑year concession to oversee the supply of power to the country's second‑largest city is expected to be awarded this month.  The date was pushed back at the request of interested foreign bidders, a list of which includes companies from the U.S., Spain, Brazil, and Argentina.

· Ecuador's government also hopes to sell controlling stakes in 17 electricity utilities in 2002.  Spanish utility Union Fenosa SA (E.FEN), AES Corp. (AES) of the U.S. and Argentina's Perez Companc SA (PC) have all pre-qualified for the auction.  According to current law, the government can sell up to 51 percent of the equity in each of the utilities to a private operator, while 10% can be sold to workers.  Workers unions and indigenous groups have vigorously opposed the auction, which was postponed four times last year.

· In January the Peruvian government also announced plans to sell off electricity generators Egasa SA and Egesur SA as well as transmission companies Etecen SA and Etesur SA later this year.

(Acquisitions)

· Guatemalan generator, GGG, a subsidiary of the United States‑based Duke Energy, has begun construction work on a 165MW thermoelectric project in San Jose, Guatemala.

· Earlier this month, the AES Corporation announced that it had acquired control of Eletropaulo Metropolitana Eletricidade de Sao Paulo, S.A. (“Eletropaulo”). 

(General Conclusions)

After having this issues and examples from throughout the Hemisphere there are some general conclusions that can be drawn:

· Markets have been indeed separated horizontally and vertically.

· Wholesale and spot markets have been established, enabling generators, traders and large consumers to operate with relative freedom while creating prices for generation that are affected by market forces.

· Before, in many countries, the energy market was a government market; now there are many more participants, including investors (foreign and domestic), bankers, financial advisors, large customers, and independent producers.

· There has been insufficient time to deduce whether benefits from market liberalization are being realized, and whether all customer classes are benefiting.

· While market prices may have trended downward, price benefits may not be felt by all customer classes.

· Reductions in subsidies have resulted in increased prices for small users, and low prices for industrial and other large customers.

· In many places the role of government has changed from participant to regulator. And regulation has change to adopt to new market realities.

· Prices for utility services are starting to be based upon efficiency concepts and are also beginning to reflect costs.

· Market changes appear to have resulted in increased availability of electricity and natural gas, increased investment, and a larger number of customers with access to energy.
Well, that’s the general overview - And as we begin this important conference, let us be mindful of the words of that Irish folk singer Billy Bragg and borrow as many ideas as we can from each other, as I am sure there will be many ideas put forward here in the next two days.   I’m sure we’ll be adept in adapting them to our own situations.  I know I intend to learn a lot during this conference and I hope you do the same.


Buena Suerte, Bom Conferencia Une Bonne Conference a tous.  Thank you.

END

